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MIA DAVIES — CONSTITUTION ACTS AMENDMENT ACT 1899 

Council’s Message 

Message from the Council requesting concurrence in the following resolution now considered — 

That this house direct that Ms Mia Davies on becoming the holder of an office or place at the material 
time shall be disregarded for the purposes of section 38 of the Constitution Acts Amendment Act 1899 
and that the Legislative Assembly be invited to pass a similar resolution.  

Motion to Concur 

MR C.J. BARNETT (Cottesloe — Premier) [4.20 pm]: I move — 

That the Legislative Assembly concurs with the resolution contained in Legislative Council message 
No  9. 

This is a very unusual situation. The resolution from the Legislative Council reads — 

That this house direct that Ms Mia Davies on becoming the holder of an office or place at the material 
time shall be disregarded for the purposes of section 38 of the Constitution Acts Amendment Act 1899 
and that the Legislative Assembly be invited to pass a similar resolution.  

Prior to the state election, Ms Mia Davies was employed as a ministerial officer within the office of the Leader 
of the second party in opposition; that is, of course, the National Party. This contract terminated on 23 September 
2008 when the then Minister for Public Sector Management resigned from his office. Ms Davies was a candidate 
for the National Party and was declared elected to the Legislative Council as a member for the Agricultural 
Region on 26 September 2008. Ms Davies formally took up the position of principal policy officer to the 
Minister for Regional Development; Lands; Minister Assisting the Minister for State Development, Hon 
Brendon Grylls, on 8 October 2008. Ms Davies was employed pursuant to section 68(1) of the Public Sector 
Management Act 1994. By accepting the contract, Ms Davies became an employee for the purposes of the Public 
Sector Management Act—one of the positions specified in part 2 of schedule V of the Constitution Acts 
Amendment Act 1899. The State Solicitor’s office confirmed that, as a result of that appointment, her seat in the 
Legislative Council became vacant by force of sections 38(c) and 37(1)(a) of the Constitution Acts Amendment 
Act. Ms Davies was not aware of this provision at the time she took up the position as principal policy adviser. 
Subsequent independent legal advice received on 15 October 2008, after the contract had been finalised, revealed 
the problem. Ms Davies resigned from the position of principal policy officer on 16 October 2008 and has not 
received any remuneration for the period she worked; that is, from 23 September to 16 October.  

The current position is that Ms Mia Davies’ position as a member-elect to the Legislative Council can be 
reinstated by a resolution passed by both houses of Parliament pursuant to the Constitution act. I encourage 
members to support this resolution of the upper house. This was an innocent situation that arose when Ms Davies 
took on a position in the Minister for Regional Development’s office. She was, justifiably, under the impression 
there was no difficulty with that. A contract had been provided through the Department of the Premier and 
Cabinet and she signed it and continued on. When she sought independent legal advice, it proved to be that it 
could be seen as a position under the Crown and, therefore, compromised her position as a member-elect to the 
upper house. To her great credit, she immediately stepped down and received no remuneration for that period.  

It is an unusual situation. We can understand why that provision is in the act. In this case no-one became aware 
of it. Even in my office, when the names of ministerial staff came through, no-one twigged that Mia Davies had 
been elected. In fact, in the view of everyone involved it was not an issue, but it proved to be an issue and, 
therefore, she stood aside from that position.  

The issue raises some wider issues. This came to the fore, I guess, because of the early election. I am not making 
political comment on that, but as Hon Norman Moore pointed out, what if a candidate on either side of politics, 
such as a school teacher or a nurse, had been elected to the upper house on 6 September. Under these provisions, 
presumably he or she would have been forced to resign and could not continue nursing or teaching until he or 
she took up the position in the Legislative Council on 22 November. I do not think anyone considers that that 
was ever intended. The provisions need to be revisited. That is not related to Mia Davies’ situation, but simply to 
address a potential problem.  

Nobody would suggest that a person in a senior position in government should continue in government 
employment, but a teacher, nurse or police officer should not be forced to step aside, which, in this case, is at 
least six months, prior to taking up their position in Parliament.  

We intend to look at that and perhaps tidy it up. For the moment, I ask members to support this resolution. It was 
an innocent mistake. Nobody picked it up—the Minister for Regional Development, the candidate, my office or 
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the Department of the Premier and Cabinet—and when advice was sought it was clear that Mia Davies should 
not be in that position. It is somewhat of an anomaly. She behaved quite properly in immediately stepping aside 
and she received no remuneration. 

Mr E.S. Ripper: I agree with your comment about teachers, police officers and nurses—people who are not 
senior public servants. I would like you to say that you would not only look at it, but also bring legislation to this 
place to resolve that issue. I am not asking you to commit to the detail, but to commit to a resolution. 

Mr C.J. BARNETT: I am happy to do that. Hon Norman Moore is looking at that now. It is an obvious 
anomaly. It might come up in the fixed election terms legislation. If there are fixed elections in February or 
March on a specified date, the gap between the election and members taking their seat in the Legislative Council 
would be reduced; that is, if 22 May remains.  

Mr E.S. Ripper: You could always align the dates of both houses.  

Mr C.J. BARNETT: We could and we can have that argument when the issue is debated. In this case, with an 
early election, it is an extended period.  

Even in this case, probably Mia Davies, having a long period before taking up her office, would have thought 
she could continue in her employment. That would be a very natural view, particularly for a young employee, to 
take.  

Mr V. Catania: Surely advice had been given to members-elect in previous terms of government. Why was this 
advice different to the advice I received when I was in a similar position to Mia in 2004?  

Mr C.J. BARNETT: I do not know what happened in regard to that. This situation happened and there is no 
excuse or blame attached. It was not picked up and nobody noticed it. I understand that when Mia Davies made 
some inquiries, the initial view from the government was that there was not an issue. Clearly, when independent 
legal advice was sought—the State Solicitor looked at it more carefully—it was determined that there was an 
issue and she immediately stood aside. 

Mr V. Catania: I actually got advice in 2004 that said I could not work for a minister’s office.  

Mr B.J. Grylls: Who did you get legal advice from? 

Mr V. Catania: The government.  

Mr C.J. BARNETT: The Minister for Regional Development will respond shortly. 

In my office, when considering the names of people being appointed to ministerial offices, nobody, me included, 
twigged that Mia Davies was a member-elect. To be honest, it slipped through the cracks. There was no attempt 
to circumvent the rules; it simply happened. With respect, I would have recognised the member for North West’s 
name. As an existing member of Parliament, I would have known who the member was and that he was 
changing houses.  

Mr V. Catania: It was prior to me coming into the Parliament in 2004 when I was a member-elect in the upper 
house.  

Mr C.J. BARNETT: I cannot explain that. The minister might wish to comment. It was an unfortunate situation 
that happened by chance, causing great stress to Mia Davies, who, having won her seat, thought she would 
potentially not become a member of Parliament. Fortunately, there was a safety mechanism; that is, a resolution 
of both houses that, hopefully, we can pass now. It will then reassure her that she can take up her lawfully 
elected position as a member of the Legislative Council.  

MR B.J. GRYLLS (Central Wheatbelt — Minister for Regional Development) [4.28 pm]: For the benefit of 
members opposite, Mia Davies was an employee of the Department of the Premier and Cabinet prior to the 
election, working in the second part of the Leader of the Opposition’s office, which was my office. At the 
required time, Mia took leave of absence from that job to contest the election. Subsequent to the election, when it 
was known that Mia was elected, we sought advice from the Department of the Premier and Cabinet, given the 
long time frame between the election and 22 May, on whether Mia Davies could come back into the ministerial 
office. We had that discussion with the Department of the Premier and Cabinet and the department reviewed the 
Public Sector Management Act and the Constitution Acts Amendment Act and made Mia Davies aware that it 
could not see any impediment to that position in the ministerial office being taken by her. The contract was then 
issued.  

Subsequently, formal written advice of those conversations was again provided by the Department of the 
Premier and Cabinet that, on a review of the Public Sector Management Act and the Constitution Acts 
Amendment Act, there seemed to be no impediment to Mia Davies taking her place in the ministerial office until 



Extract from Hansard 
[ASSEMBLY - Thursday, 4 December 2008] 

 p1001b-1007a 
Mr Colin Barnett; Mr Brendon Grylls; Mr Tom Stephens; Mr Eric Ripper; Mr Bill Johnston; Mr Vincent 

Catania; Ms Alannah MacTiernan; Mr Mark McGowan 

 [3] 

22 May, when she would take her position in Parliament. That letter from the Department of the Premier and 
Cabinet also advised that, due to other issues, outside legal advice should be sought. This advice was provided 
after the contract had been issued and signed. Mia Davies took that advice and sought outside legal advice and 
she was advised that there may have been a breach of the act, and that put in train the events that have occurred. 
As soon as she became aware of that, Mia Davies resigned from the position. No money was paid to Mia Davies 
for accepting that position. I telephoned the Leader of the Opposition and Giz Watson, the leader of the Greens 
(WA), firstly, to make them aware of the breach, and, secondly, to ensure that other members-elect do not find 
themselves in the same situation. 

The upper house has supported this motion. I commend all members in this place to support the motion. I also 
ask that in the future the Department of the Premier and Cabinet look at a better way of supporting new 
members-elect. It seems that the notion that new members-elect should need to seek outside legal advice on what 
they can and cannot do before taking their place in Parliament leads to some challenges right across the board. I 
hope that, firstly, this situation leads to legislation to fix this anomaly so that it does not happen in the future, 
and, secondly, when members-elect on all sides of politics are declared and there is a gap before they take up 
their position, either the Parliament or the Department of the Premier and Cabinet provide better support to those 
members-elect. The member for North West referred to the problem that it caused him. I am sure that there are 
other examples. There is an enormous system to support members of Parliament, but it seems that in this case 
that system did not work. I know it has caused enormous distress for Mia Davies and for me, as I was also 
involved. It now requires this remedy. I hope that Parliament can work to ensure that advice is available to 
members and that it is made known to all members so that we can get a better outcome in the future. 

Ms A.J.G. MacTiernan: Minister, before you sit down, can I ask a question by way of interjection? 

The SPEAKER: Order, member! Another member was on his feet and I was about to give him the call. 

MR T.G. STEPHENS (Pilbara) [4.32 pm]: I am sorry; I did not realise that was about to happen. 

Obviously, we support the motion. I find the motion curious because when I was first associated with election 
campaigns for this Parliament back in 1980, I became conscious that people who stood for office in the upper 
house had to be very careful about these provisions. I can specifically remember the 1980 election when a lawyer 
was elected to the upper house and, understanding the operations of the act, that person no longer undertook 
work that involved any contracts with government because it might have been considered to be an office of 
profit under the Crown. Effectively, that person would have run the risk of invalidating his election to 
Parliament, despite the fact that the person had to wait several months to take up his employment as a member of 
the upper house. 

I am struggling to remember the specific details, but a member of Parliament who was elected in the period in 
which I served in the upper house specifically sought advice after his election and was prevented from taking up 
employment within government for an extended period—not as long as this; it was from February to May. That 
person was consigned to unemployment for that period and did not have the benefit of being able to secure any 
employment until May. It was widely known that members-elect were not to take up employment with 
government, so I am stunned that somehow the system has not allowed that advice to get through to the National 
Party and to the member in question. Be that as it may, I can be stunned all I like. People have quite clearly not 
received the flow of information that should have been in the corporate memory of this place and in government 
generally to prevent the necessity for this motion. However, the motion is now necessary, and it strikes me as 
curiouser and curiouser. Having said that—that’s life! 

MR E.S. RIPPER (Belmont — Leader of the Opposition) [4.34 pm]: The Labor Party will support this 
motion. I want to place on record our reasons for doing so. The Leader of the National Party and the then 
Director General of the Department of the Premier and Cabinet met with me—I think Hon Giz Watson was also 
present—and provided a briefing on the issue. I was concerned about the fact that Ms Davies had received some 
preliminary advice from the Director General of the Department of the Premier and Cabinet that indicated that it 
would be reasonable for her to take up the position, but that she should seek independent legal advice. I am told 
that when she sought independent legal advice, the advice cast doubt on the validity of her position as a member 
of Parliament, even though at that stage she had only signed the contract of employment and had not yet received 
any payment. The Labor Party supports this motion on the understanding that, despite the fact that no payment 
has been made, the government believes that there is a legal problem. We also support the motion on the basis 
that the government believes that this is an effective solution to the matter from a legal perspective. 

Mr C.J. Barnett: If there is any doubt, this motion removes the doubt. 

Mr E.S. RIPPER: The Premier believes that there may be a problem, and that if there is a problem this motion 
constitutes an effective legal solution? 
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Mr C.J. Barnett: Yes, this will solve it; it makes it quite clear. 

Mr E.S. RIPPER: That is one of the assurances I seek from the government. The second assurance I seek was 
probably provided by the Premier in response to one of my interjections. This is not the first occasion on which a 
member has faced a disadvantage after being elected to the upper house while employed in the public sector. 
There is a gap between the time of the election and the time at which the member can take up the parliamentary 
position. The member is then left for several months—in this case, many months—without pay. I think there 
ought to be a solution for all such people. Either there should be an alignment of the time at which seats are 
taken up in both the upper house and the lower house, which would remove this problem once and for all; or 
there should be a rule that if one is a teacher, nurse or police officer—perhaps there might be some question 
marks about police officers in this case—or is otherwise employed in the public sector but is not a senior public 
servant who provides advice to the government, one should be able to retain one’s employment during the 
interregnum before one takes up one’s seat in Parliament. I think the cleanest way to deal with it would be to 
align the dates at which seats are taken up in both houses, but the second solution I have outlined would also be 
effective. 

The government has given to the opposition the undertakings we required to give support to this motion, so the 
way is clear for us to do so. We are inclined to support the motion because, after all, the electorate voted for Mia 
Davies. If Ms Davies were to be excluded from Parliament on a technicality, many people in her electorate 
would feel that their will had been thwarted. There are certainly no politics in this matter for either side; if Mia 
Davies was declared ineligible for membership of the upper house, I assume that the normal counting-out 
provisions for Legislative Council vacancies would apply and the next National Party candidate on the ticket 
would be elected to Parliament. The opposition thinks that what has happened to Mia Davies is an example of a 
problem that needs to be fixed. We are aware that it has not been fixed for other people. Nevertheless, given the 
particularly long gap involved in this case, what has happened is understandable, if regrettable. We are prepared 
to support the motion, but we would like this matter to be fixed once and for all so that in future, people who find 
themselves in such a position will not find it necessary to either give up their employment and their income for 
several months, or give up their seat in Parliament.  

MR W.J. JOHNSTON (Cannington) [4.40 pm]: I do not intend to speak at length because obviously the 
opposition is supporting the resolution, but I want to draw the house’s attention to the fact that this is quite an 
important provision. There is no doubt that somebody such as a schoolteacher, a policeman or a relatively lowly 
paid ministerial staffer is not in a particularly advantaged position, but this provision of course is designed to 
protect the Parliament from the executive, which is actually quite important.  

The same provision applies in the Senate. People might remember a senator was elected some years ago in South 
Australia who was also deemed to have lost her seat because she worked for a minister at that time in the federal 
government. Of course in the Senate, when she resigned from her position as a ministerial staffer, people were 
able to appoint her to a casual vacancy to enable her to take up office. Indeed, Hon Louise Pratt resigned from 
here to take up her office in the Senate. In the seven months from November 2007 until July 2008 she was not 
able to work in the public sector. I do not think the Department of the Premier and Cabinet should be providing 
advice to people, because the Department of the Premier and Cabinet represents the executive. The reason that 
these provisions exist is to stop the executive bribing members of Parliament. If a person is to be elected and 
there is a long period before the person takes up office, or even a short period, the executive could give that 
person a position on very high remuneration and in return for that high remuneration expect particular behaviour 
of that member of Parliament in the future. I am not suggesting that is the case here, because clearly the office 
involved here is not a high-paid office. However, it is important to make sure that the executive and the 
Parliament are clearly understood as being separate organisations and separate parts of the democratic system. 

I spoke in my inaugural speech about the importance of the Westminster system. Another fundamental part of 
the Westminster system is that Parliament is protected from the executive, which is a very important part of what 
happens. Again, I am not saying that there is anything wrong with this resolution. It is clearly fixing an error. 
Everybody makes errors from time to time. I am happy to see legislation that deals with this type of situation 
come forward, but the limits to that clearly need to be borne in mind. Perhaps moving to align the dates for 
election to the two houses would be the best solution. There might be another solution, but we should not think 
that this is just a minor issue. It is an important part of the separation of powers to ensure that the executive does 
not have control over members of Parliament. 

MR V. CATANIA (North West) [4.44 pm]: I place on record that I agree totally with the member for 
Cannington’s comments. In 2005 I was working for a minister when the election was called. I took leave, I think 
on 2 February, and I won my seat. We all think that we have the possibility of losing, but I won my seat in the 
upper house and so was a member-elect. I sought advice from the Department of the Premier and Cabinet prior 
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to the election being called. The advice given to me was that I was not allowed to work in state government, and 
I think federal government. Basically, I had to be unemployed until I took office on 22 May 2005.  

I fully respect the fact that this could have been an accident with the member-elect, but I am amazed that the 
Department of the Premier and Cabinet was not able to give the same advice that it gave me four years earlier. I 
am quite shocked that this has happened. As I said, I support the comments made by the member for Cannington. 
I agree that a member-elect should not work in government prior to entering Parliament because it opens up all 
sorts of issues and imposes a lot of pressures on the member-elect. I support this motion but I wanted to place the 
circumstances of my situation on record. It happened to me. Everyone should abide by the rules because they are 
in place for a reason.  

MS A.J.G. MacTIERNAN (Armadale) [4.45 pm]: I support the motion. There is clearly a constitutional 
provision that allows an exception to be made in exceptional circumstances. It would seem that the particular 
circumstances of this case would constitute exceptional circumstances where there has not been an unreasonable 
action and it was an honest mistake. 

I wonder whether the Minister for Regional Development could clarify a matter for me. I understand that Ms 
Davies was engaged as an electorate officer in a National Party office. Is that correct?  

Mr B.J. Grylls: She was a policy officer here. 

Ms A.J.G. MacTIERNAN: During the election?  

Mr B.J. Grylls: No, she resigned at the appropriate time, as was always the case. She took leave of absence. 

Ms A.J.G. MacTIERNAN: I want clarification of that. Did Ms Davies take leave of absence from her position 
from the time the writ was called? 

Mr B.J. Grylls: As is required.  

Ms A.J.G. MacTIERNAN: I want the minister to put that on the record. She did take leave of absence from her 
position from the time the writ was called until the time that — 

Mr B.J. Grylls: It was until the time this contract was offered. 

Ms A.J.G. MacTIERNAN: What happened to the other contract that she had?  

Mr B.J. Grylls: She took leave of absence from the office of the second party in opposition. 

Mr M. McGowan: Did she resign or take leave of absence? 

Mr B.J. Grylls: She took leave of absence.  

Ms A.J.G. MacTIERNAN: What happened to her contract at the end of the period of leave? 

Mr B.J. Grylls: I assume that that was finalised. I cannot answer that question. She must have resigned. 

Ms A.J.G. MacTIERNAN: Do we know that?  

Mr C.J. Barnett: That contract would have lapsed as it would have been a term-of-government contract under 
your government. 

Ms A.J.G. MacTIERNAN: We have clear confirmation. The minister is prepared to put it on the record that Ms 
Davies took leave of absence from the date — 

Mr B.J. Grylls: That information was provided to the opposition leader.  

Ms A.J.G. MacTIERNAN: I thank the minister.  

MR M. McGOWAN (Rockingham) [4.47 pm]: As the Leader of the Opposition and other members have 
confirmed, the opposition has agreed with the government to support this motion. As we know, it was passed by 
the upper house. It is unfortunate that Ms Davies received incorrect advice from the Department of the Premier 
and Cabinet as to her status and whether she could work consequent to her election. That put her in a position 
where she did not do anything deliberate or improper or in any sense attempt to get around the rules because she 
sought that advice from the Department of the Premier and Cabinet and was given incorrect advice. 

The Constitution provides for a way of managing the position in which Ms Davies placed herself on advice from 
the Department of the Premier and Cabinet. The Parliament is exercising its prerogative to use that constitutional 
provision to ensure that she is able to take her seat on 22 May, the time at which she would ordinarily take her 
seat. I hope that both Ms Davies and the National Party understand that the opposition has examined the situation 
carefully and we do not want to stand in the way of her career on the basis of incorrect advice she received from 
the Department of the Premier and Cabinet. We realise that she must be quite concerned about what to do over 
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the next six months and whether she will become a member of Parliament or will need to look for alternative 
employment. I expect that alternative employment would be in the Leader of the National Party’s office, as 
opposed to eventually landing in the Parliament. I also understand that the National Party has given an assurance 
that she will not assume a position in government in the ensuing five or so months, between now and 22 May 
2009. We therefore understand that that issue is now resolved. 

I pose just one question and would ask that we get some further advice on this matter. As I indicated, the 
opposition will support this motion. However, the member for Armadale raised a question about the time at 
which she ceased employment prior to the election. The Leader of the National Party advised us that she went on 
leave of absence. I have some familiarity with these issues, certainly in relation to the commonwealth 
Constitution. As I recall it, section 44 indicates that people who run as candidates for election to the 
commonwealth Parliament and are elected are required to have ceased their employment from the time the writs 
were issued. Under the commonwealth Constitution it is not a matter of someone interested in running for public 
office in the federal Parliament taking leave; it is a matter of them ceasing employment. 

When I was a naval officer a long time ago and was considering running for public office in the state sphere, I 
removed all doubt and resigned completely; even though I was running for a separate Parliament from the 
commonwealth Parliament and even though there was some doubt about whether the commonwealth 
Constitution applied to me as an employee of the commonwealth pursuing a career in the state Parliament. 
Another candidate for federal office, Ms Jackie Kelly, whose career in politics has now come and gone, did not 
do that. She ran for the federal seat of Lindsay in March 1996. She failed to resign from the federal Parliament 
prior to the issue of the writs. She therefore infringed that provision when she was running for federal office. 
When the matter was examined, it was not even worth taking a challenge to the High Court of Australia because 
all the advice was to the effect that it was obvious she would be found to have infringed that provision. She 
resigned from the Parliament and the rest is history. I recall one of her final contributions was ending up on 
Torvill and Dean’s Dancing on Ice with the stars. 

Mr B.J. Grylls: My advice is that a policy officer is required to take leave of absence. One of our candidates 
who was a police officer was required to resign. 

Mr M. McGOWAN: That is interesting. 

Mr B.S. Wyatt: Resign? 

Mr B.J. Grylls: Resign, as a police officer. 

Mr M. McGOWAN: It is interesting that there is a different provision for some public servants. However, it 
begs the question: why? I have not examined the issue, but it does not strike me that there is a significant 
difference between those two jobs in the context of leave of absence for someone who is a public servant, as 
opposed to someone who is a police officer. It is an interesting point. I do not want to take up the house’s time 
any more on this issue, except to say that there needs to be some more authoritative answer on the question about 
whether she was eligible to be elected at the time at which she was elected. I do not believe the provision of the 
Constitution that we are dealing with in this motion would exempt someone who was eligible to be elected at the 
time of that person’s election. All we are doing by supporting this motion now is allowing the house to 
subsequently ratify the election of someone who was not eligible to be elected at the time. 

Mr B.J. Grylls: Once again, that advice was sought from the Department of the Premier and Cabinet, as the 
employer. 

Mr M. McGOWAN: That is a great worry. Was that advice sought before the election or after the election? 

Mr B.J. Grylls: No; before. Other members have had to do the same thing. 

Mr C.J. Barnett: Are you going to support it or not? 

Mr M. McGOWAN: The Premier has missed my point. The opposition is supporting the motion. This is a 
separate issue. The Premier is obviously a bit tired! 

The opposition will therefore support the motion. However, if it subsequently turns out that she was not eligible 
to be elected, there is nothing we can do. If she was not eligible to be elected, she was not eligible to be elected; 
therefore, someone further down the National Party ticket will be the member. We cannot control that. If that 
subsequently turns out to be the position, what we are doing now will not ratify Mia Davies’ election. What we 
are doing now is ratifying her activities after the election. I want that point to be clear. 

Question put and passed, and a message accordingly returned to the Council.  
 


